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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TINSUKIA 
 

G. R. CASE No. 88 of 2016 
 

U/S 279 of IPC  
 

State of Assam 
 

Versus 
 

Sri Bijoy Choudhury 
 

………………….Accused 
 

 
 
Present: Zafreena Begum, AJS 
 
Judicial Magistrate First Class, Tinsukia 
 
 

For the prosecution: 

Smti Reshmi Singh 

                  ……………….  Additional Public Prosecutor for the State 

 

For the defence:  

    Sri Abhijit Bhattacharjee 

                      ………………..  Advocate for the accused 

 

Evidence recorded on: 27.03.2017, 30.06.2017, 19.12.2017, 10.01.2018 

 

Argument heard on: 09.02.2018 

 

Judgment delivered on: 12.02.2018 
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JUDGMENT 

 

BRIEF FACTS OF THE PROSECUTION CASE 

 

1. The prosecution case in brief as stated in the FIR lodged by Sri Bedanta 

Bikash Borah, SSE/P-way/MRG is that one Tata Ace bearing registration No. 

AS-23-BC-3592 collided with Engine of 15603 UP Intercity Express from right 

hand side of track at KN 18/3-4 between TII-DBY at about 10.30 hrs of date. 

No casualties reported and driver of road vehicle fled the spot of occurrence.  

The dashing happened due to fault of driver of road vehicle illegally entering 

Railway track. Hence the case.  

 

INVESTIGATION 
 

2. On the basis of On the basis of aforesaid FIR, police registered a case on 

05.01.2016 against the accused as Tinsukia GRPS Case No. 01/2016 under 

section 279 of Indian Penal Code (Herein after referred to as IPC). Police 

investigated the case and on completion of investigation submitted charge-

sheet against the accused person under section 279 IPC.  

 

APPEARANCE OF THE ACCUSED PERSON 

 

3. On appearance of the accused Sri Bijoy Choudhury in Court, copies of relevant 

documents u/s 173 Cr.P.C were furnished to him in compliance with section 

207 of Cr.P.C. 

 

SUBSTANCE OF ACCUSATION AGAINST ACCUSED PERSON 

 

4. Considering the relevant documents and hearing both the parties a prima 

facie case was found against the accused under section 279 of IPC. The 

accused person pleaded not guilty and claimed to be tried when charges of 

offences under that section is duly read over and explained to her. 
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WITNESS EXAMINED AND DOCUMENTS EXHIBITED 

5. Prosecution side adduced evidence of four witnesses and exhibited three 

documentary evidence.  

 

EXAMINATION OF THE ACCUSED U/S 313 Cr.P.C 

 

6. At the close of the prosecution evidence, examination of the accused person 

U/S 313 Cr.P.C. has been done with regard to the incriminating circumstances 

appeared against him in the prosecution evidence. Defence side has adduced 

no evidence and plea of the defence is of total denial.  

 

ARGUMENT 

7. I have heard the arguments of the Learned Additional Public Prosecutor 

representing the State and Learned Defense Counsel representing the accused 

person. After perusing the records, considering the materials produced, 

hearing the arguments of the learned counsels for both the sides, the 

following point is taken as points for determination. 

 

POINTS FOR DETERMINATION: 

(i) Whether on 05.01.2016 at about 10.30 AM the accused person had 

driven one Tata Ace in a public way in a manner so rash and negligent 

as to endanger human life, or likely to cause hurt or injury to any other 

person and thereby committed an offence u/s 279 IPC? 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

8. P.W. 1 Sri Bedanta Bikash Bora who is the complainant of this case stated that 

on 05.01.2016 at 10.30 AM when he was on duty, he received an information 

from Engineering Control, Tinsukia of his department that a Tata Ace was 

dashed by the engine of UP Intercity Express at KM of 18/3-4 between Digboi 

and Tingrai. He immediately rushed to the place of occurrence and found one 
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blue colour Tate Ace vehicle bearing registration No. AS-23-BC-3592 lying on 

the right hand side of the Railway track at KM 18/6-7 after being dragged 

from at KM of 18/3-4 in a damaged condition. The driver of the said Tata Ace 

vehicle was not seen at the place of occurrence. After arrival of GRP Tinsukia 

he lodged an FIR-1-338 dtd. 05.01.2016. Ext.1 is the said FIR and Ext.1(i) is 

his signature. The place of occurrence is not a road for crossing any vehicle 

and the said vehicle was illegally entered the Railway Track from the right 

hand side of the track in front of UP Intercity Express and the driver of the 

vehicle fled away from there by leaving the said vehicle over the railway track. 

Later on the GRP cleared the road vehicle.  

9. In his cross-examination, PW 1 stated that after about half of an hour of 

getting the information he reached the place of occurrence. On the left hand 

side of the place of occurrence NH 38 is situated and on the right hand side of 

the place of occurrence one or two small residences and forest bushes are 

situated.  

10. PW2 Sri Pintu Pasi in his examination stated that the occurrence took place on 

05.01.2016 at about 10.30 AM. He came to know from one of his friends 

about the occurrence. After hearing the same he went to the place of 

occurrence and saw that a truck while crossing the railway track went out of 

order and could not cross the Railway Track.  At that time the Intercity train 

was coming on the said track from Tinsukia side to Ledo side and seeing the 

train the driver of the truck got down from his said truck and fled away from 

the PO. The intercity train after hitting the said truck stopped at a little 

distance. The registration number of the said truck was 3592 (he cannot say 

the beginning number of the said truck). The driver of the said truck was Bijoy 

Choudhury who resides near his house and he know him from prior to the 

occurrence. Later on, the GRP Police took the said truck to the GRPS Tinsukia. 

The owner of the said truck was Sewprabesh Yadav and he called him to 

accompany him to the GRPS Tinsukia as his truck wad detained in Tinsukia 

GRPS. He was the said truck in GRPS, Tinsukia which left side was got 

damaged in the said accident. Police seized the said truck in his presence. 

Ext.2 is the seizure list and Ext.2(1) is his signature.  
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11. PW2 in his cross examination stated that the incident took place near 

Goallapatty of Bogapani. To reach Goallapatty one has to cross the railway 

track from the Nation Highway which is adjacent to the railway track. 

Approximately 30 residences are there at Goallapatty. There are no any 

railway gate, railway signal or railway barrier at the place of occurrence. The 

residents of Goallapatty area used to commute through the road which is 

located at the PO over the railway track. The driver of the said truck did not 

flee away after getting down from the said truck and was somewhere nearby. 

He had written the number of the vehicle on the palm of his hand. He put his 

signature on Ext.2 as asked by the police and he did not aware about the 

contents of Ext.2. 

12. PW3 Sri Parvez Yadav stated in examination that he do not know the 

informant but he know the accused person. On the day of incident he was at 

Dibrugarh. At about 11 AM one person called him and informed him that an 

incident took place with his vehicle Tata Ace, near his house in Gowalla Basti, 

Bogapani. He came to know that on that when his driver was driving the 

vehicle and crossing the railway track, suddenly some malfunction occurred in 

the vehicle, due to which the vehicle stopped. After that the UP Intercity 

express appeared and dashed the Tata Ace. Before his reaching the place of 

occurrence police had already seized his vehicle.  Police called him to PS and 

on the instruction of police he had signed one paper. Ext.3 is the said paper 

and Ext.3 (1) is his signature.  

13. The railway track were the accident took place is adjacent to Digboi-Tinsukia 

Main road. The place of occurrence does not have any railway gate, railway 

barrier on railway signal. The place of occurrence where the incident took 

place has a curving turning from the track, due to which the visibility of both 

the directions sometimes does not appear. The contents of Ext.3 are not read 

over to him while taking his signature by police.  

14. PW4 Sri M.D. Morey stated in his examination that on 05.01.2016 at about 

10.30 when the incident took place he was in his shop near Railway Station. 

After hearing hue and cry he went to the place of occurrence and he came to 

know from the people who gathered there that while crossing Railway Track, 

one Tata Ace was hit by intercity train. He saw the Tata Ace was lying by the 
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side of the road in a damaged condition. Police did not record his statement. 

Police had taken his signature in a paper. Ext.2 & Ext.3 are the said paper and 

Ext.3(2) and Ext.(2) are his signature. 

15. In his cross examination PW4 stated that he is not aware of the contents of 

signature Ext.2(2) and Ext.3(2). The other side of the railway track, where the 

incident took place, there is a residential locality known as Gowallapatty and 

one has to cross the railway track to reach Gowallapatty. He did not watch the 

incident himself.  

   

Judicial Determination 

16. I have considered the evidence on record of both sides in its entirety and I 

have also considered the rival pleas of both sides. Learned counsel for the 

accused also submitted that it is not proved that the accused was negligent in 

his driving. 

17. There is a distinction between a rash act and negligent act. Under the English 

law rashness means recklessness. A reckless act has to be understood in two 

different senses – subjective and objective. 

18. In the subjective sense, it means the limited or cause us taking off and justify 

the risk which could be easily foreseen and in the circumstances of the case 

was unreasonable to take. In this sense it almost amounts to an oblique intent 

on the part of the accused. 

19. In the objective sense, the accused is not conscious of the result though he 

ought to be aware that might follow and in this sense it is almost equivalent to 

negligence. In other words, negligence involves blameworthy heedlessness on 

the part of the accused which a normal prudent man exercising reasonable 

care and caution ought to avoid. 

20. Criminal negligence is the grass and culpable neglect or failure to exercise that 

reasonable and proper care and precaution to guard against injury either to 

the public generally or to an individual in particular, which having regard to all 

the circumstances out of which the charge has allies and eat was the 

imperative duty of the accused person to have adopted. Negligence is an 
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omission to do something which a reasonable man, guided upon those 

considerations which ordinarily regulate the conduct of human affairs, would 

do, or doing something which a prudent and reasonable man would not do. 

21. Describing as to what is a rash and negligent act, Hon'ble Gauhati High Court, 

in Haider Islam Vs. State of Assam, reported in 2007 (1) GLT 428, it 

was observed as under: 

22.  “The criminal negligence lies in doing an act without taking such care, which 

a reasonable man would, ordinarily, do. In the case at hand, the accused-

petitioner drove away the vehicle as pointed out herein above, while PW1 was 

still in the process of disembarking from the bus.  If the accused-petitioner 

had driven away the bus after having seen PW1 alighting from the bus, the 

conduct of the accused-petitioner would be rash in as much as he (accused) 

drove away the bus knowing the risk involved.  If the accused-petitioner had 

not seen PW1 being in the process of disembarking from the bus, his 

(accused-petitioner) act would amount to negligence, for, the accused-

petitioner did not take necessary care, which a prudent man would have, in 

such circumstances, taken by ensuing that the vehicle is not driven away until 

all passengers, who wanted to get down from the bus, had alighted from the 

bus. In either way, therefore, the act of the accused-petitioner amounts to an 

offence under Section 279 IPC.” 

23. In NILAMONI HAZARIKA Vs STATE OF ASSAM (2012 (1) GLT 152), 

Hon'ble Gauhati High Court has held that “while doing an act, precaution, 

which a reasonable and prudent person is expected to take or ought to take, it 

amounts to negligence. When a person, conscious of the fact that his action 

may cause harm or damage, takes the action with utter indifference to the 

consequences, which may ensue from his such act, he is said to have done 

the act rashly. In other words, when a person fails to take, while doing an act, 

such precaution, which a reasonable and prudent person is expected to take 

or ought to take, before doing the act, such doing of the act would amount to 

negligence. On the other hand, when a person, who is aware of the risk, 

which his action involves, does the act with utter difference to the 

consequences, which his action is likely to entail, such an act is rash act. 
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24. Now, let us see whether the accused had committed the act of rash and 

negligent driving. In relation to the instant case, from the perusal of the 

evidence on record it appears that all the evidences are hearsay. There is no 

victim in this case and no one sustained any injuries. Let us appreciate the 

evidences of all witnesses one by one. PW 1 who is the informant of this case 

stated in his evidence has stated that the place of occurrence is not a road for 

crossing any vehicle and the said vehicle was illegally entered the Railway 

Track from the road side of the track in front of UP Intercity Express and the 

driver fled away leaving the said vehicle over the railway track.  Now, let me 

compare the evidence of PW1 with other witnesses. PW2 also stated that he 

had heard about the incident and saw that while crossing the railway track a 

truck went out of order and could not pass the railway track and seeing the 

train the driver of the truck got down and fled away from the PO. PW2 also 

stated that the driver of the said truck was the accused Sri Bijoy Chowdhury 

who resides near his house.  However, during his cross examination he made 

a contradictory statement. PW2, during cross examination, stated that the 

driver of the said truck did not flee away after got down from the said truck 

and was somewhere nearby, but during his examination in chief he stated that 

the driver of the said truck fled away from the PO.  Hence this puts a doubt in 

the credibility of the evidence given by PW2. There is a contradiction between 

the statement made by PW1 and PW2. PW1 stated that the place of 

occurrence is not a road for crossing any vehicle and the said vehicle illegally 

entered the railway track but in cross examination of PW2, he stated that the 

residents of Gowalapatti area used that road over the railway track, which is 

the place of occurrence for communication and there is no any Railway gate, 

Railway Signal or Railway Barrier at the place of occurrence. This is a sharp 

contradiction, as one of the witness is saying that the place of occurrence is a 

road used by the villagers and one witness is saying that it is not a road for 

crossing of any vehicle.  PW3 has stated in his evidence that suddenly some 

malfunction occurred in the vehicle when the driver was driving the vehicle, 

and crossing the Railway Track, due to which the vehicle stopped. PW3 also 

stated that the place of occurrence does not have any Railway Gate, Railway 

Barrier or Railway Signal and the place of occurrence, where the occurrence 
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took place, has a curve turning from the track due to which the visibility of 

both the directions sometimes does not appear.  Hence it is apparent from the 

evidence of PW3 that he indicates that the accused was not rash and 

negligent while driving and it was only due to malfunction which occurred in 

the vehicle that the vehicle had stopped on the Railway Track. PW4 during his 

cross examination stated that the other side of the railway track where the 

incident took place, there is a locality known as Gowalapatti and one has to 

cross the Railway Track to reach Gowalapatti.  In his evidence, PW4 has not 

stated anything incriminating against the accused person and had also stated 

that his evidence is hearsay and he did not watch the incident himself. Hence 

from the discussion it is clear that the prosecution has failed to bring out the 

ingredients of section 279 of IPC.  

25. In the light of the above discussion & reasons, I am of the opinion that the 

prosecution has failed to prove the case against the accused person beyond 

reasonable doubt. Hence, the accused person deserves to be acquitted of the 

charge leveled against him. 

26. Hence Point No. (i) is decided in negative and goes in favour of the accused 

person. 

 

 

Order 

 

  The standard of proof in criminal law is to prove guilt beyond all 

reasonable doubt. From the above discussions I came to the conclusion that the 

prosecution has failed to establish the allegations against the accused person. 

Hence the accused person Sri Bijoy Choudhury is acquitted of the charge under 

section 279 of Indian Penal Code on benefit of doubt and the accused person be 

set in liberty forthwith.    

 

  The bail bond of the accused person be remain in force for another 

six months from today. 

 



GR Case No. 88 of 2016 

10 | P a g e  
 

 This judgment is given under my hand and the seal of this Court on 

this 12th day of February, 2018. 

 

 The case is disposed of. 

 

 

 

(ZAFREENA BEGUM) 

JUDICIAL MAGISTRATE FIRST CLASS  

 TINSUKIA 
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A P P E N D I X 

 

List of Prosecution Witnesses  

P.W. 1: Sri. Bedanta Bikash Bora 

P.W. 2: Sri Pintu Pasi 

P.W. 3: Sri Shiv Parvesh Yadav 

P.W. 4: Sri M. D. Morey 

 

List of Defence Witnesses 

DW: None 

 

List of Prosecution Exhibits/Documents: 

 Ext.1:  Ejahar. 

 Ext.2 & 3: Seizure Lists. 

  

List of Defence Exhibits/Documents: 

 Nil 

 

 

 

(ZAFREENA BEGUM) 

JUDICIAL MAGISTRATE FIRST CLASS 

TINSUKIA 

 


